
May 31, 2006 

The Honorable Paul K. Charlton 
United States Attorney 
District of Arizona 
Phoenix, Arizona 85004 

Dear Mr. Charlton: 

You are au~horized to seek the death penalty against Jvse Rios Kico. You arc authorized 
not to seek the death penalty against Sabrina Creeger and Dennis Lanc Spor. -. --- 

kithaul the prior appro-val of thc Attorney General. 

Alberto K. Gonzalcs 
Attorney General 



PAUL K. CHARLTON 
United States Attorney 
District of Arizona 

~ ~- 

TWO Renaissance Square 
40 N. Central Avenue, Suite 1200 
Phoenix, Arizona 85004-4408 
Teleohone: (6021 5 14-7500 

UNITED STATES DISTRICT COURT I 
DISTRICT OF ARIZONA I 

United States of America 

Plaintiff. 

Jose Rios Rico, et. al, 

CR-05-0272-PHX- JAT 

UNITED STATES' MOTION TO 
EXTEND DEADLINE TO FILE I/ NOTICE OX INTENT TO SEEK 

The United States of America, by and through undersigned counsel, respectfully moves this I 

Defendants. 

Court for an Order extending the current deadline for which the United States has to file a Notice 

I (Expedited Consideration Requested) 

of Intent to Seek Death Penalty, from May 3 1,2006, to June 30,2006, for all defendants. This I 
motion is supported by the attached Memorandum of Points and Authorities. I 

Respectfully submitted this 3 1" day of May, 2006 I 
Dis 

KURT fi. A ~ T M A N  
KEITH E. VERCAUTEREN 
Assistant U.S. Attorneys 



~ MEMORANDUM O F  POINTS AND AUTHORITIES 

- 11 The current deadline to file a notice as to the death penalty is May 31, 2006. The 
3 

government certainly wants to move this case forward expeditiously while keeping in mind the 
I 

ramifications and finality of the potential sentence in this case. However, the United States 
1 

Attorney's Office for the District of Arizona is still in ongoing dialogue regarding the death 

penalty process with the Department of Justice in Washington D.C. As such, undersigned 
1 ' ll 11 counsel request this last additional extension to allow time for each potential capital 
z 
- (1 consideration to be handled thoroughly and sufficiently. 

11 Title 18 U.S.C. $ 3593 states: 
1 

(a) Notice.by the government.-If, in a case involving an offense described in 
section 3591, the attorney for the government believes that the circumstances of 
the offense are such that a sentence of death is justified under this chapter, the 
attorney shall, a reasonable time before trial or before acce tance by the court of 
a plea of guilty, sign and file with the court, and serve on efendant, a notice- . 
. . . (emphasis added) 

'f 

I 11 The notice required under this section informs the defendants of the governments intention 

i I to seek death as a penalty, and sets forth the aggravating factors "the government proposes to 

i 1 prove as justifying a sentence of death." Title 18 U.S.C. 5 3593(a)(1) and $.3593(a)(2). 

1 # The current trial date in this matter is September 12,2006. The United States asserts that 

I a deadline June 30,2006, to file a notice as required under $ 3593 is a reasorlable time prior to I1 
trial in this matter. I1 

1 I Due to the urgency of this motion, undersigned counsel has not be able to contact all 

11 relevant defense counsel and is unable to avow as to their respective positions. However, 

! I defendant Rios Rico has filed his own motion to extend the time for which the government has 

1 1 1  to file a notice of intent to seek death and a Motion to Continue trial, to which there was no 

objection. 

111 

/I/ 

//I 



Excludable delay under 18 U.S.C. $ 3  161(h) may occur as a result of this motion or an order 

based thereon. 

Respectfully submitted this 31" day of May, 2006. 

PAUL K. CHARLTON 

KURT M. ALTMAN 
KEITH E. VERCAUTEREN 
Assistant U.S. Attorneys 

DAG000001648 



I CERTIFICATE OF SERVICE 

1 I hereby certify that on May 3 1, 2006, I electronically transmitted the attached document 

1 to the Clerk's Office using the CMlECF System for filing and transmittal of a Notice of 

Electronic Filing to the following CMIECF registrant: 

I Antonio D. Bustamante 
LOO1 N. Central Ave., Suite 660 

, Phoenix, AZ 85004 
, Attorney for Jose Rios Rico 

Patrick E. McGillicuddy 
331 North First Ave., Suite 108 
Phoenix, AZ 85003-4528 
Attorney for Sabrina Creeger 

I Robert A. Dodell Tonya J. McMath 
3080 North Civic Center Plaza #9 11 1 West Monroe, Suite 1650 
Scottsdale, AZ 8525 1-6958 Phoenix, AZ 85003 
Attorney for Jesus Ricardo Rios-Trujillo Attorney for Dennis Lane Spor 

J. Scott Halverson 
1761 E. McNair Dr., Suite 103 
Tempe, AZ 85283-5002 
Attorney for Michael Hannebaum 

Jason R. Leonard 
1201 South Alma School Rd., Suite 7550 
Mesa, AZ 85210 
Attorney for Reese Roy Hartnett 

Phil Noland 
Luhrs Towers 
45 West Jefferson, Suite 403 
Phoenix, Arizona 85003 
Attorney for Mark Alan Bender 

s/Carol Strachan 
Carol Strachan 

I Le a1 Assistant 
u.!. Attorney's Office 

Daniel R. Raynak 
45 West Jefferson, Suite 225 
Phoenix, AZ 85003 
Attorney for Bradley Williams 

Michael S. Ryan 
45 West Jefferson, Suite 220 
Phoenix, AZ 85003-0001 
Attorney for Kenneth Kostuck 

Marc J. Victor 
Victor & Hall, PLC 
1630 S. Stapley Dr., Suite 231 
Mesa, AZ 85204 
Attorney for Jonathan Atkins 



UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA I 
CR-05-00272-PHX-JAT 

UNITED STATES OF AMERICA, 1 
? (dfts 1,2,5 and 8) 

Plaintiff, I ORDER 

v. i (Fifth Request) 
) I 

JOSE RIOS RICO (Ol), 
SABRINA CREEGER (02), 

j 

D E W S  SPOR (05), ' 

REESE HARTNETT (08), 1 
Defendants. ) 

1 

Upon motion of the defendant (Doc. #238) Jose Rios Rico, the Government having no 

objection, no other Defendant having objected, and good cause appearing, I 
IT IS ORDERED granting Rios Rico7s Motion to Motion To Extend The Deadline To I 

File Notice Of Intent To Seek Death to August 20,2006. I 
IT IS FURTHER ORDERED granting Rios Rico7s Motion to Continue the Trial date I 

as to all defendants' pending: trial (Rico (Ol), Creeger (02), Spor (05) and Hartnett (08)). This I 
Court specifically finds that the ends of justice served by granting the extension outweigh the I 
best interests of the public and the defendants in a speedy trial. 18 U.S.C. Sec. 3 16 1 (h)(8)(A). 

This finding is based upon the Court's conclusion that the failure to grant such a continuance 

would deny counsel for the defendants and the attorney for the government reasonable time I 
necessary for effective preparation, taking into account the exercise of due diligence. 18 U:S.C. 



IT IS FURTHER ORDERED continuing the trial date from September 12, 2006 to 

ruesdav, November 28,2006 at 9:00 a.m. 

IT IS FURTHER ORDERED extending the time to file pre-trial motions to September 

!2. 2006. 

IT IS FURTHER ORDERED that excludable delay under Title 18 U.S.C. 5 3 161(h) 

will commence on September 12,2006 through November 28.2006, for a total of 77 days. 

DATED this 12' day of June, 2006, 

L/ United States Districtludge 



IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

United States of America, 

Plaintiff, 

VS. 

Jose Rios Rico (I), 

Defendant. 

CR 05-272-PHX-JAT 
(Def. 1) 

ORDER 

Pending before the Court is Defendant Rios Rico's motion to prohibit the Government 

from seeking the death penalty, filed January 12,2006. (Dkt. 166.) Defendant contends that 

the Government is barred from seeking the death penalty because it failed to provide timely 

notice of its intention to do so. 

DISCUSSION 

On September 15, 2005, the Government obtained a first superceding indictment, 

Count 9 of which charges Defendant with use of a firearm during a drug trafficking offense 

resulting in death, a charge carrying a potential death sentence. (Dkt. 70.) At a status 

conference on January 12,2006, the Government informed the Court that all of the relevant 

materials from the District of Arizona had been forwarded to the capital case review 

committee in Washington, D.C.; that a meeting between Defendant's counsel and the 

committee was scheduled for February 27,2006; and that within approximately sixty days 

thereafter the Department of Justice was expected to render a final decision as to whether to 

seek the death penalty. On January 13,2006, the Court, granting co-defendant Creeger's 

motion for a trial continuance, set a new trial date of September 12, 2006, along with a 



deadline of May 5,2006, for the Government to file its death notice. (Dkt. 168.) The Court 

subsequently granted motions by the Government seeking to extend the deadline for filing 

the notice (Dkts. 221,245.) The deadline was extended to June 30,2006. (Dkt. 245.) 

On May 4, 2006, Defendant filed a motion seeking to continue the trial from 

September 12, 2006, to December 12, 2006. (Dkt. 238.) Defendant also requested an 

extension of the Government's deadline for filing the death notice to August 31, 2006, 

indicating that he needed additional time to prepare a mitigation presentation for the 

Department of Justice. (Id. at 2-8; see Dkt. 241, letter from Mexican Ambassador supporting 

request for extension of death notice deadline based on need to gather mitigation 

information.) The Court granted the motion, continuing the trial date to November 28,2006, 

and the notice deadline to August 20, 2006. @kt. 249.) On August 16, 2006, the 

Government filed its notice of intent to seek the death penalty against Defendant (Dkt. 255), 

but not against co-defendants Creeger (Dkt. 256) or Spor (Dkt. 257). 

Based upon the foregoing, 

IT IS ORDERED that Defendant inform the Court as to the status of his motion to 

prohibit the Government from seeking the death penalty based upon the timeliness of its 

death notice. (Dkt. 166.) 

IT IS FURTHER ORDERED that if Defendant does not intend to withdraw the 

motion, Defendant shall file a supplemental brief explaining why the motion has not been 

rendered moot by his request for an extension of the Government's filing deadline. The brief 

shall be due no later than ten days from the date of this Order. 

DATED this 24th day of August, 2006. 



PAUL K. CHARLTON 
United States Attorney 
District of Arizona 

KEITH E. VERCAUTEREN 
KURT M. ALTMAN 
Assistant U.S. Attorneys 
Anzona State Bar No. 013439 and 015603 
Two Renaissance Square 
40 N. Central Avenue, Suite 1200 
Phoenix, Arizona 85004-4408 
Telephone: (602) 5 14-7500 

UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

United States of America 

Plaintiff, 
v. 

Jose Rios Rico, 

Defendant. 

UNITED STATES' NOTICE OF 
INTENT TO SEEK THE DEATH 
PENALTYASTODEFENDANT 

JOSE RIOS RICO 

The United States of America, by and through undersigned counsel, notifies the Court and 

defendant JOSE RIOS RICO, in the above captioned case, that if the defendant is convicted of 

Count 9 and/or Count 11 of the Second Superseding Indictment, the United States believes the 

circumstances of the offense(s) charged in Count 9 and/or Count 1 1 are such that a sentence of 

death is justified pursuant to Chapter 228 (Sections 3591-3598) of Title 18 United States Code 

and/or Title 2 1 United States Code Section 848, and that the United States will seek the sentence 

of death as to JOSE RIOS RICO for this offense(s): Possession or Use of a Firearm During and 

in Relation to a Drug Trafficking Offense Resulting in a Death, and Aiding and Abetting, in 

violation of 18 U.S.C. $$924(c) & 924Cj)(l) and 2, and/or Killing A Person While Engaging in 

an Offense Punishable Under 21 U.S.C. fj 841(b)(l)(A), and Aiding and Abetting, in violation 

of 21 U.S.C. $ 848(e)(l)(A)(ii) and 18 U.S.C. fj 2, which carry a potential sentence of death. 

As required by 18 U.S.C. $$3593(a), (d), and (e), and 21 U.S.C. $848, for defendant JOSE 

RIOS RICO as to Count 9 and/or Count 11 of the Second Superseding Indictment, the United 

States will introduce evidence establishing beyond a reasonable doubt: 



a. One or more of the statutory proportionality factors set forth by 18 U.S.C. $$ 

3591(a), 3591(a)(2)(A-D), andor 21 U.S.C. $$ 848(1) and 848(n)(l)(A-D), and 

b. One or more of the statutory aggravating factors set forth by 18 U.S.C. $9 
3592(c)(l-16), andor 21 U.S.C. $$ 848(n)(1-12). 

As permitted by 18 U.S.C. $$ 3593(a) and (d), and 21 U.S.C. $ 848(h), the United States 

will also seek to prove certain non-statutory aggravating factors set forth in this Notice. The 

United States believes that the circumstances of each charged offense in Count 9 andor Count 

11 of the Second Superseding Indictment are such that if defendant JOSE NOS RICO is 

convicted, a sentence of death is justified under Chapter 228 of Title 18 of the United States 

Code andor Title 21 United States Code Section 848. 

The United States will seek to prove the following factors justifying a sentence of death for 

JOSE RIOS RICO, as to Count 9 andor Count 11 of the Second Superseding Indictment, the 

allegations of which are fully realleged and incorporated herein by reference: 

A. Statutory Proportionality Factors under 18 U.S.C. $9 359 1!a) and 3591!a)(2)(A-D) 

andor 21 U.S.C. $6 848!1) and 848!n)!l)!A-Dl: 

1. Defendant's Age. JOSE RIOS RICO was more than 18 years of age at the time 

of the offense. 18 U.S.C. $3591(a), andor 21 U.S.C. $ 848(1). 

2. Intentional Killing. JOSE NOS RICO intentionally killed Angela Pinkerton. 

18 U.S.C. $ 3591(a)(2)(A) andor 21 U.S.C. $ 848(n)(l)(A). 

3. Intentional Infliction of Serious Bodily Injury. JOSE RIOS RICO intentionally 

inflicted serious bodily injury that resulted in the death of Angela Pinkerton. 18 

U.S.C. $3591(a)(2)(B) andor 21 U.S.C. $ 848(n)(l)(B). 

4. Intentional Acts to Take Life or Use Lethal Force. JOSE NOS RICO 

intentionally participated in an act, contemplating that the life of a person would 

be taken or intending that lethal force would be used in connection with a person, 

other than one of the participants in the offense, and that Angela Pinkerton died 

as a direct result of the act. 18 U.S.C. $ 3591(a)(2)(C). 



5. Intentional Acts to Kill or Use Lethal Force. JOSE RIOS RICO intentionally 

engaged in conduct intending that the victim be killed or that lethal force be 

employed against Angela Pinkerton, which resulted in the death of Angela 

Pinkerton. 21 U.S.C. 8 848(n)(l)(C). 

6. Intentional Acts in Reckless Disregard for Life. JOSE RIOS RICO 

intentionally and specifically engaged in an act of violence, knowing that the act 

created a grave risk of death to a person, other than one of the participants in the 

offense, such that participation in the act constituted a reckless disregard for 

human life and Angela Pinkerton died as a direct result of the act. 18 U.S.C. 8 
359 1 (a)(2)(D). 

7. Intentional Acts which Created a Grave Risk of Death. JOSE RIOS RICO 

intentionally engaged in conduct which he knew would create a grave risk of 

death to a person, other than one of the participants in the offense, and resulted in 

the death of Angela Pinkerton. 2 1 U.S.C. 8 848(n)(l)(D). 

B. Statutory Aggavating Factors under 18 U.S.C. 6g 3592!c)!l-16) andlor 21 U.S.C. $8 

848(n)!l-12): 

1. Procurement of offense by payment. Defendant JOSE RIOS RICO procured the 

commission of the offense(s) charged in Count 9 andor Count 1 1 of the Second 

Superseding Indictment by payment, or promise of payment, of anything of 

pecuniary value. 18 U.S.C. 5 3592(c)(7) andor 21 U.S.C. 8 848(n)(6). 

2. Pecuniary gain. Defendant JOSE RIOS RICO committed the offense(s) 

described in Count 9 andor Count 11 of the Second Superseding Indictment as 

consideration for the receipt, or in the expectation of the receipt, of anything of 

pecuniary value. 18 U.S.C. 8 3592(c)(8) andor 21 U.S.C. 8 848(n)(7). 

3. Substantial Planning and Premeditation. Defendant JOSE RIOS RICO 

committed the offense(s) described in Count 9 andor Count 11 of the Second 

Superseding Indictment after substantial planning and premeditation to cause the 

death ofAngela Pinkerton. 18 U.S.C. 8 3592(c)(9) andor 21 U.S.C. 8 848(n)(8). 

3 



C. Non-Statutorv Aam-avatina Factors under 18 U.S.C. 6 3593(aV2) and/or 2 1 U.S.C. 6 

848(h): 

1. Participation in Additional Serious Acts of Violence. As the leader of a 

conspiracy to possess with the intent to distribute methamphetamine, as charged 

in Count 1 of the Second Superseding Indictment, defendant JOSE RIOS RICO 

participated in other serious acts of violence in addition to the murder of Angela 

Pinkerton. 

2. Contemporaneous Convictions. In addition to being convicted of the murder of 

Angela Pinkerton, defendant JOSE RIOS RICO was convicted of conspiracy to 

possess with the intent to distribute methamphetamine, possession with the intent 

to distribute methamphetamine, and firearm offenses as described in Count 1 

and/or Count 2 and/or Count 5 and/or Count 6 and/or Count 7 and/or Count 8 of 

the Second Superseding Indictment. 

3. Obstruction of Justice. Defendant JOSE RIOS RICO ordered, facilitated or 

participated in the disposal or destruction of the victim's body and other crime 

scene evidence in an attempt to obstruct justice. 

4. Victim Impact Evidence. Defendant JOSE RIOS RICO caused injury, harm, and 

loss to Angela Pinkerton's family because of the victim's personal characteristics 

as an individual human being and the impact of her death upon her family. See 

18 U.S.C. 3593(a) andPqne v. Tennessee, 501 U.S. 808,825-26,111 S.Ct 2597, 

2608-09 (1991). 

5. Future Dangerousness. Defendant JOSE RIOS RICO is likely to commit 

criminal acts of violence in the future which would be a continuing and serious 

threat to the lives and safety of others, including, but not limited to the witnesses, 

as evidenced by the offense(s) charged in Count 9 and/or Count 1 1 of the Second 

Superseding Indictment and the statutory and non-statutory aggravating factors 

alleged in this Notice. Simmons v. South Carolina, 5 12 U.S. 154,162-64 (1994). 



The United States further gives notice that in the event of a conviction on Count 9 andlor 

11 Count 11 of the Second Superseding Indictment, and in support of the imposition of the death 

11 penalty, it intends to rely upon all the evidence admitted by the Court during the guilt phase of 

11 the trial and the offense(s) of conviction described in the Second Superseding Indictment as they 

11 relate to the background and character of defendant JOSE RIOS RICO, his moral culpability, 

11 and the nature and circumstances of the offenses charged in the Second Superseding Indictment. 

I1 Additionally, the United States will present further evidence during the penalty phase in support 

11 of the Statutory and Non-Statutory aggravating factors described in this Notice. 

II Respectfully submitted this 16" day of August, 2006. 

PAUL K. CHARLTON 
United States Attorney 
District of Arizona 

S/ Keith Vercauteren 
KEITH E. VERCAUTEREN 
Assistant United States Attorney 



CERTIFICATE OF SERVICE 

I hereby certify that on August 16,2006, I electronically transmitted the attached document 

to the Clerk's Office using the CM/ECF System for filing and transmittal of a Notice of 

Electronic Filing to the following CMIECF registrant: 

antonio-b@,qwest.net 

lawyernorman@,aol.com 

s/Keith Vercauteren 
Keith E. Vercauteren 
Assistant United States Attorney 



hornas A. Gorman 
BN 011-219 
0 Box 1909 
edona, AZ 86339 

,ntonio Bustamonte 
001 N. Central Ave. Suite 660 
hoenix, AZ 85004 

~ttorneys for Jose Rios Rico 

UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 
1 
) CR-05-0272-PHX-JAT 

lTATE OF ARIZONA, 
j 
1 
1 MOTION TO STRIKE DEATH NOTICE 

Plaintiff, 1 ALTERNATIVELY MOTION TO 
1 CONTINlTE TRIAL DATE. 

v. 1 

OSE RIOS RICO, ET AL., 
1 
? 
) 

Defendants. ) 

Thomas A. Gorman and Antonio Bustamonte, counsel for defendant Jose 

lios respond to this Court's August 24,2006 order and moves this Court as 

0llows: 

WLIEF SOUGHT: The entry of an order striking the August 16,2006 Death 

{otice alternatively ordering a severance of RIOS from the co-defendant's and a 

iontinuance of RIOS's trial date in this matter for not less than twelve months from 

his date. 

:ROUNDS: (1) Said Death Notification came as a result of an authorization by 

he Attorney General which violated the Defendant's Fifth Amendment right to 

rocedural and substantive due process of law, equal protection of the law, as well 

s his Sixth Amendment Right to counsel. In short RIOS was given absolutely no 



~pportunity to participate in the Phase I protocol and his minimal participation in 

he Phase I1 protocol (a memo to the Attorney General delivered by the local US 

ittorney's office) was constitutionally deficient in that RIOS's "opportunity" to 

~articipate in Phase I1 with Main Justice was meaningless, inadequate and 

measonable. RIOS's motion to continue the notice (death) deadline to August, 

2006 was premised on and in reliance on the Attorney General'smain Justice's 

:onstitutional obligation and offer to give NOS a meaningful and reasonable 

~pportunity to participate in the Phase I1 protocol. Counsel undersigned has been 

ivailable at all times to speak with or meet with the Attorney Generals office since 

:he filing of his May 4,2006 motion to extend the time to file the death notice. 

2ounsel for RIOS was never given the opportunity to directly communicate with 

2apital Case Committee of the Attorney General's office on this critical issue. 

I'here was absolutely no dialogue between RIOS and the Attorney Generals Office. 

The Attorney General's office refused to meet with counsel for RIOS. Therefore, 

RIOS respectfully submits the Government (nor this honorable Court) can invoke 

RIOS's motion to extend the filing deadline as grounds of waiver to deny this 

notion to strike the August 16,2006 Notice of Intent To Seek Death. RIOS's 

'Motion to Extend the Time to Notice Death was premised on and in reliance on the 

Sovernment 's (Attorney General 's) obligation and offer to permit NOS  a 

rzeaningful opportunity to particbate in the Phase IIprotocol. 

(2) The second Grounds to Strike the Death Penalty Notification is based on 

.ack of timeliness. The present trial date is November 28,2006. Barely three 

nonths after the filing of the Notice of Intent to Seek Death. That amount of time is 

~bjectively unreasonable to prepare to defendant a foreign national in a federal 

leath penalty guilt and sentencing prosecution. 

(3) Alternatively, the appropriate remedy to Striking a Notice of Death is to 

DAGOOC 



;ever NOS from the Co-Defendants trial and continue' NOS'S trial date. NOS 

*espectfully submits that if the Court is not inclined to Strike the Death Penalty 

lased on the grounds set forth in # 2 that the continuance of the trial for not less 

han 12 months would permit him time to prepare. See United States v. McGrg  

827 F.Supp. 2d 253 (DC NY 2006) A continuance will not remedy the 

:onstitutional violations set forth in #l .  

Excludable delay under 18 U.S.C. Sec. 3 161(h) may occur as a result 

)f this motion or order based thereon. 

Summary Statement 

On January 6,2006 Mr. Bustamonte filed a Motion to Prohibit Request For 

leath Penalty. The Government filed a Response to Rios's Motion to Prohibit 

iequest For Death Penalty ("Government Response") on February 1,2006. The 

3overnment's Response states that counsel for NOS, "after the first superceding 

ndictment of September 15,2005 ...[ was aware] that he was death eligible." see 

3overnment's Responsepp 3. This statement is incorrect as a matter of law. NOS 

was not death eligible until the second superceding indictment filed January 3,  

1006. The Notice of Special Findings was absent from the first superceding 

ndictment, without which RIOS was not death eligible. NOS was not death 

:ligible until the second superceding indictment filed January 3,2006 which 

zdded the omitted Notice of Special Findings. 

This Court entered an order on August 24,2006 directing Counsel for Rios 

o inform the Court as the status of RIOS January 12,2006 to prohibit the death 

~enalty based upon lack of timeliness of its death notice. Counsel undersigned 

igrees with the Government's Response that at the time of its filing (January 12, 

I . Counsel for Creeger, Rios-Trljillo, Bender, Spor, Harnett,Atkins, Kostuck have no 
objection. Counsel for Hannebaum, Williams and the Government object to more than a two 
month continuance from the present trial date of November 28,2006. 

DAGOOC 



!006) no Notice of Intent To Seek Death was filed so RIOS's motion was 

)remature. In short the Government's position as set forth in it's Response of 

Tebruary 1,2006 was correct. The grounds set forth in RIOS's January 12,2006 

notion are legally insufficient to strike the death penalty notification. However, 

UOS renews the request to Strike the Death Penalty in this motion based on the 

;rounds set forth below. 

FACTSILAW 

The Defendant was arrested on March 29,2005. The Defendant retained 

;ounsel Antonio Bustamonte. Mr. Bustamonte had no previous federal death 

Ienalty experience or training. The Defendant was indicted on March 31,2005 in 

he above captioned matter. In the March 31,2005 original indictment there was 

lo count alleging a death or serious injury to a victim. It was not until not until 

ilmost 6 months later in the September 15,2005first superseding indictment that 

he Government elected to add Count 9 and charge the Defendant with the use of a 

irearm during a drug trafficking offense resulting in death. However, thefirst 

yuperceding indictment lacked the aggravating factors necessary to make the 

Iefendant death-eligible. See Jones v. United States, 526 US.  22 7, 243 n. 6, 11 9 

5'. Ct. 121 5, 143 L. Ed. 2d 31 1 (1 999); Almendarez-Torres v. United States, 523 

YS. 224, 228, 11  8 S. Ct. 121 9, 140 L. Ed. 2d 3 50 ( 1  998); United States v. 

nromise, 255 F. 3d 150, 152 (dfh Cir. 2001). The first superseding indictment was 

egally insufficient to support a sentence of death. 

Prior to December 15,2005 there was absolutely no communications 

letween Mr. Bustamonte and the Government that suggested Mr. Bustamonte 

~nticipated or was aware that the Government intended to consider a death 

~rosecution. The Government never shared the possibility of a death prosecution 

with Mr. Bustamonte prior to December 15,2005. Nor was there any mention by 

DAGOOC 



he Government to Mi-. Bustamonte of the death penalty certification process 

nvolving the local United States Attorneys Office and the Capital Case Committee 

)f the Attorney Generals office in the Phase I & Phase I1 stages. In that Mi-. 

3ustamonte had no federal death penalty experience or training he had did not even 

mow what the Death Penalty certification protocol was or that such a thing 

:xisted. On December 15,2005 at 255  pm the Government per Keith Vercauteren 

eft a telephonic message documented by Mr. Bustamonte's secretary as, [Keith 

dercauteren called] , "to let you know that he is sending a packet to the Attorney 

yenera1 in Washington regarding the death penalty. He doesn 't know ifyou are 

zlready preparing mitigating evidence and you might be contacted to present this 

~vidence by the Attorney General. It might be done via video-teleconference or you 

night be asked to travel to Washington. Call him ifyou have any questions. '3 

On January 3,2006 the Government filed a second superceding Indictment. 

f i e  government added a new Count 11 (Adding and Abetting) which was based on 

he same facts previously set forth in Count 9 of thejrst superceding indictment. 

f i e  Government's also annotated Count 9. The gilded Count 9 of .the second 

ruperceding indictment remained the same but the prosecution appended its 

yreviously omitted list of aggravating factors. The January 3,2006 gilded Count 

2 and Count 1 1 of the second superceding indictment are the counts upon which 

he Government's (August 16,2006) Notice of Intent to Seek the Death Penalty is 

lased. The January 3,2005 second superceding indictment is identical to the 

2ount 9 alleged in thefirst superceding indictment. However, the second 

luperceding indictment appends a Notice of Special Findings which references 

~rovisions of the Death Penalty Act, 18 U.S.C. Sec. 3591, 3592 and sets forth the 

tggravating circumstances required for the imposition of the death penalty as 

mequired by 18 U.S.C. Sec. 3592. January 3,2006 was the first date that the 

DAGOOC 



Defendant was death-eligible. The addition of the Notice of Special Findings in 

he second superceding indictment is not a type of minor variation in facts. For 

~ i t h  this addendum came the Government's ability to seek the death penalty. This 

ievere sanction did not previously exist. United States v. Gomez-Olmeda, 296 F. 

Supp.2d 71 at 78 (U.S. District Court, PR). 

On January 5 2006 Asst. U.S. Attorney Kurt Altman called Mr. Bustamonte 

without leaving a message. Mr. Altrnan called again and left a message, "needs to 

iiscuss logistics of process because of the capital implications regarding 

3epartment of Justice ". Mr. Bustamonte returned his call but Mr. Altman was 

mavailable. They finally, spoke on January 9,2006. Mr. Altman mentioned that 

his local office had put together information and sent it to the Capital Case 

Zommittee at Main Justice in Washington D.C.. Mr. Altman went on to state that if 
'he Committee thought it was a death case then the defense attends the Committee 

neeting in Washington D. C.. Mr. Altman advised that the possible date for the 

Tommittee meeting was January 30, 2006. 

Prior to December 15,2006 the Defendant was given no opportunity to 

)resent any fact, including mitigating factors to the local United States Attorney for 

:onsideration. The Defendant was not death eligible until January 3,2006 and there 

was no request by the government for a defense presentation of facts or mitigation 

:vidence to the local U.S. Attorneys office. There was no discussions/ plea 

legotiations regarding the death penalty or the appropriateness of seeking the death 

3enalty between privately retained defense counsel and the government. Nor was 

:here any offer by the government or request by the government that privately 

-etained counsel conduct any type of discussions or make a presentation of 

nitigation to the government. Defense counsel had absolutely no participation in 

what as known as the Phase I protocol. On January 6,2006 Mr. Bustamonte filed 



I Motion to Prohibit Request For Death Penalty. The Government filed a Response 

o Rios's Motion to Prohibit Request For Death Penalty ("Government Response") 

)n February 1,2006. The Government's Response states that counsel for RIOS, 

'after the first superceding indictment of September 15,2005 ...[ was aware] that he 

vas death eligible." see Government's Responsepp3. This statement is incorrect as 

I matter of law. There was no Notice of Special Findings in the first superceding 

ndictment, without which RIOS was not death eligible. RIOS was not death 

:ligible until the second superceding indictment filed January 3,2006 which 

zdded the omitted Notice of Special Findings. Mr. Bustamonte, upon review and 

lnalysis of the second superceding indictment and Notice of Special Findings 

imely requested learned counsel on January 12,2006. 

On January 12,2006 at the Arraignment and Status conference before this 

2ourt Mr. Bustamonte expressly communicated to the Government that counsel for 

UOS would attend the Phase I1 Committee meeting in Washington D.C. in person. 

i t  the Status conference the death penalty protocol was discussed. The 

3overnment advised Mr. Bustamonte the Phase I1 Committee meeting was set for 

February 27,2006. This date was picked unilaterally by the Government without 

:onstilting defense counsel regarding availability for that date. This created a 

~roblem for Mr. Bustamonte since he had a jury trial scheduled for February 21, 

!006 in State v. Jesus Ivan Lom CR2004-022941-002 DT. Mr. Bustamonte 

:ornrnunicated this problem to the Government. However the Phase I1 February 

!7,2006 date remained the same. The Government would not continue the date. 

vlr. Bustamonte was in trial fiom Tuesday February 21,2006 through Friday 

March 3,2006 and unavailable to attend the Phase I1 meeting. 

Counsel undersigned and Mitigation Specialist Keith Rohman were 

lppointed on Friday afternoon, February 24,2006. On February 24,2006 



:ounsel undersigned received a phone call from this Court's staff advising counsel 

)f his appointment and the Monday February 27,2006 Phase I1 in Washington 

1.C.. Counsel undersigned having no file, no information about the client, no 

iiscovery etc. obviously was in no position to attend. Counsel undersigned 

mediately phoned the Government and requested the Phase I1 meeting be 

~ostponed. The Government, per Mr. Vercauteren advised the meeting would go 

b'orward as scheduled but the Government would provide the opportunity for 

:ounsel for Rios Rico to make a presentation in the future should court imposed 

jeadlines permit. Since counsel undersigned's appointment he has requested on 

jeveral occasions the opportunity to meet or at least speak with the Capital Case 

zommittee regarding whether this case should be death certified. Counsel 

mdersigned was never permitted to meet or communicate directly with Main 

lusice (the Capital Case Committee). Counsel undersigned was permitted to tender 

i memo regarding facts and mitigation to Asst. United States Attorney Kurt Altrnan 

:or delivery to the Capital Case Committee for consideration. 

Essentially, the NOS, through no fault of his own was never at any time 

;iven an adequate, meaningful or reasonable opportunity to present his case. The 

Defendant was given absolutely no opportunity to participate in the local U.S. 

4ttorney's Phase I protocol. Counsel undersigned was not yet appointed. Mr. 

3ustamonte was never advised by the local U.S. Attorney's office it was 

:onducting a Phase I protocol and he had no experience or training that educated 

lim as to it's existence. Nor was NOS even death eligible until January 3,2006 

after the filing of the second superceding indictment and after the local US.  

4ttorney's office had already sent it's information to Main Justice. (Per Mr. 

Vercauteren's December 15,2005 phone message). RIOS was not permitted an 

idequate, meaningful or reasonable opportunity to present his case to the ultimate 



lecision maker on the issue of death, the Capital Case Committee. The Phase I1 

neeting was scheduled at the last minute with no consideration or inquiry as to Mr. 

3ustamonte's schedule. He was unavailable to attend as was learned counsel who 

was appointed less than one working day before the February 27,2006 meeting. 

1. The Death Notice Came As A Result Of An Authorization By The 
Attorney General Which Violated The Defendant's Fifth Amendment 
Right To Procedural And Substantive Due Process Of Law and Equal 
Protection Of Law As Well As His Sixth Amendment Right To 
Counsel. 

Defense counsel must be given a reasonable opportunity to present any fact, 

ncluding mitigating factors, to the United States Attorney for consideration. 

Ynited States v. Pena-Gonzalez, 62 F. Supp. 2d 358, 361 (D.P. R. 1999) (quoting 

kinuary 27, 1995, Memorandum from Janet Reno, P B, Federal Prosecution in 

Which the Death Penalty May Be Sought), "[A] capital punishment certification 

learing is a 'critical' stage of a criminal proceeding where substantial rights of a 

:riminal accused may be affected."' 62 F.Supp. 2d at 363 (quoting Mernpa v. Rhay, 

389 US. 128, 134, 88 S. Ct. 254, 19 L. Ed. 2d 336 (1 967). In Pena-Gonzalez the 

;out  found that this hearing "is of paramount importance in a capital case... 

:which] can literally lead to a determination of life or death" and as such, 

ietermined that the Sixth Amendment right to counsel attaches at a death penalty 

:ertification hearing. Id. at 363-364. also see United States v. Gornez-Olmeda, 296 

r. Supp. 2d 71, 78 (D.P.R. 2003) Under the Constitution, laws or rules designed to 

issure fairness and protect the substantive rights of defendants create liberty 

nterests, and thus give rise to indirect due process rights. See Fetterly v. Paskett, 

397 F. 2d 1295, 1300-01 (9th Cir. 1993). The US Attorney protocol for determining 

whether to seek the death penalty in a given case makes it clear that the 

iubstantive predicates detailed therein limit the discretion of the government in its 

iecision making. No notice of intent to seek death may be issued unless the terms 



of the protocol are followed and satisfied. The terms of the protocol are mandate$ 
and the language is unambiguous. In these circumstances the protocol creates a 

liberty interest protected by the due process clauses of the 5' and 14" 

Amendments. A statute or rule creates a liberty interest if the discretion of the 

decision maker is limited by substantive predicates and if the statute or rule uses 

mandatory language in specifying the outcome. See, e.g., Bonin v. Calderon, 59 

F.3d 81 5,842 (9' Cir. 1995); Oviatt By and Through Waugh v. Pearce, 954 F.2d 

1470, 1474 (9'Cir. 1993); Chaney v. Stewart, 156 F.3d 921,927-29 (9th Cir. 

1998)(Reinhardt, J. concurring and dissenting in part); see also Olim v. 

Wakinekona, 461 U.S. 238,249 (1983)("State creates a protected liberty interest by 

placing substantive limitations on official discretion."); Taylor By and Through 

Walker v. Ledbetter, 8 18 F.2d 79 1, 799 (1 1' Cir. 1987); Rogers v. Okin, 738 F.2d 

1, 7 (1" Cir. 1984). The government may argue that a potential capital defendant 

has no right at all to the benefit of the procedures contained in the protocol and no 

right to meet with local and main Justice officials. That may be true. But once the 

government extends certain procedural rights to individuals which implicate life or 

liberty, the due process clauses of the 5' and 14' Amendments protect individuals' 

rights to access to these fair procedures. 

The Ninth Circuit decision in US. v. Fernandez, 23 1 F.3d 1240 (9' Cir. 

2000), presented and resolved a very different question than the one this case 

presents. In Fernandez, the defendants sought and obtained an order from the 

2"0nce the U.S. Attorney provides the Committee with these documents, a 
meeting is held at which the defendant is given-an o portunity to persuade the 
government not to seek the death enalty S ecifica 1 y, the guidelines provide that 

clounsel for the defendant shallPbepro;iJd an opportunrty to present to the 
dommittee orally or in writin the reasons why the death enalty should not be 
sought..'' [U)SAM 8 9-10.000 ekeq. 1997) 8 9-10.050. ~A)er  this meeting, the 
Committee then makes a recommen 6 ation 1 o the. Attorney General, who makes the 
final decision whether to seek the deathpenal In a particular case. Id." US. v. 
Fernandez, 23 1 F.3d 1240, 1243 (9th Cir. 200 't; )(emphasis added). 



IIgovernment9s internal memoranda regarding its decision whether to seek the death 

1 

Ilpenalty. RIOS seeks nothing of the kind. NOS merely sought to obtain sufficient 

district court compelling the government to disclose to the defendants the 

lltime and resources to conduct his own investigation of the case and mitigation 

Hevidence, sufficient to allow him to participate meanin@@ in the two forums 

llbeing offered by the government. Thus, the holding in Fernandez is inapposite to 

lithe circpstances of this case. 

I( By way of example, convicted felons have no constitutional right to parole, 

I)but when a state institutes procedures for granting parole to certain inmates and 

llestablishes a procedure for granting parole, it creates a liberty interest protected by 

Athe Fourteenth Amendment in the fair administration of the parole procedures. See, 

Ile.g., Biggs v. Terhune, 334 F.3d 910 (9" Cir. 2003). The Supreme Court in 

11 ~reenholtz v. Inmates of Nebraska Penal, 442 U.S. 1,7, 1 1 - 12 (1 979), and Board 

llof pardons v. Allen, 482 U.S. 369,373 (1 987), established that: 

unless certain 
rise to a constitutional 
895,901 (9th Cir. 2002) 

11 In analyzing the procedural safeguards owed to individuals under the Due 

Process Clause, the Ninth Circuit looks at two distinct elements: (1) a deprivation 

contract rinciples RIOS is entitled to a reasonable o p o w i t y  to articipate 
meaning f!L lly in ,these discussions that cannot be frus f rated in an ar \ itrary way b 
government conduct such as waiting until the last minute to ive defense counse 
notice of the Phase I1 meetlng and unreasonably scheduling t % e meeting at time 

'i 
that makes it physically impossible for Rios counsel to attend. 

11 
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) fa  constitutionally protected life, liberty or property interest, and (2) a denial of 

ldequate procedural protections. McQuillion v. Duncan, supra, 306 F.3d 895,900 

9' Cir. 2002), Brewster v. Bd. of Educ. of Lynwood UniJied Sch. Dist., 149 F.3d 

)71, 982 (9th Cir. 1998). Liberty interests have been recognized, for example, in 

emaining fi-ee of forced medication, See Benson v. Terhune, 304 F.3d 874 (9th Cir. 

!002); in receiving uncensored mail in prison, See Bd. ofRegents v. Roth, 408 U.S. 

564, 569 (1972); in the guarantee that parents and children will not be separated by 

he state without due process of law except in an emergency, See Wallis v. Spencer, 

!02 F.3d 1126 (9th Cir. 2000). See also Hicks v. Oklahoma, 447 U.S. 343 

1980)(Where . . . a state has provided for the imposition of criminal punishment in 

he discretion of the trial jury. . . . the defendant has a substantial and legitimate 

:xpectation that he will be deprived of his liberty only to the extent determined by 

he jury in the exercise of its statutory discretion, and that liberty interest is one that 

he Fourteenth Amendment preserves against arbitrary deprivation by the State.) 

While the government's discretion in determining whether to file a notice of 

ntent to seek death is broad, even the government would concede that it is not 

inbridled and is circumscribed not only by the specific terms of the protocol, but 

)y the 8th Amendment's prohibition on arbitrary and capricious capital charging, 

vhich results in the arbitrary and standard-less imposition of the death penalty. The 

I' Amendment also imposes upon the government that it ensure a heightened 

legree of "reliability" in capital cases. Woodson v. North Carolina, 428 U.S. 280 

1976); Gardner v. Florida, 430 U.S. 349 (1977); Skipper v South Carolina, 476 

J.S. 1 (1986); Simmons v. South Carolina, 5 12 U.S. 154 (1994). 

The finality and severity of a death sentence makes it qualitative1 
different from all other forms of punishment. (citations omitted) .i! he 
Supreme Court has stressed the great need for reliability in capital 
cases re uirjn that "capital roceedings be policed at all stages by an 
es ecial y vigi ant concern or procedural falrness and for the accuracy P B S P 
o factfinding." (citations omitted) "[Tlhe qualitative difference of 



death from all unishments requires a correspondin~ly pate capital sentencing determ!nation . ( ootnote 
has a legitimate interest in the character of 
to the im osition of the death] sentence . . . P ta& h v a n  ife is at s e, the need to ensure 

fax1 and m a noncapricious manner is 
reeminent. (citations omitted). oleman v. McCormick, 874 F.2d at 

7280, 1288. 
2 

1 Such cannot be ensured if the process by which cases are chosen for the 

ultimate punishment is reduced to a hollow formalism in which the potential capital 

defendant has no meaningful opportunity to participate. Therefore, counsel for 

RIOS respectfully requests this Court Strike the Government's Notice of Intent To 

11 seek The Death Penalty. 

2. The Time Interval Between The of Filing The Notice Of Death And The 
Present Trial Date Is Objectively Unreasonable Period Of Time To 
Prepare To Defend A Foreign National In A Death Penalty Guilt And 
Sentencing Phase Federal Prosecution. The Remedies Available To This 
Court are To Strike The Death Notice Or Continue RIOS's Trial And Sever 
His Case From The Co-Defendants. 

11 Defense counsel should not be required to expend the time and resources 

required to mount a death defense until the Government gives notice that it actually 

intends to seek the death penalty. United States v. McGrlx 427 Supp.2d 253 (D. C. 

NY 2006). Moreover, it is counsel's own experience having been appointed as 

learned counsel in three other federal trial level death penalty cases that the District 

ll~ourt will not approve the funding to conduct a full blown mitigation investigation 

llprior to the Government formally noticing death. At present the time between the 

filing of the Government's death notice and the trial date, August 16,2006 and 

November 28,2006 is barely 3 months. Three months is objectively unreasonable 

llamount of time to investigate, develop and present mitigation at a capital 

llsentencing proceeding in the representation of a foreign national. Counsel 

undersigned agrees with the Government's Response as to the standard to 

determine whether the filing of a Death Notice was a "reasonable time" before 
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rial. That determination, " requires an inquiry into the objective reasonableness of 

he time between the issuance of the Death Notice and the trial itself." United 

2ate.s v. Ferebe, 332 F.3d 722 at 727 (4'h Cir. 2003). However, counsel would add 

hat an appropriate alternative remedy for the Court to consider is a continuance. 

'Although the statute is silent as to a remedy, there are only two possibilities that 

vould ensure that a defendant would not be compelled to defend against the death 

~enalty without adequate notice: striking the notice or granting a continuance." 

Jnited States v. McGrzfl427 F. Supp. 2d 253 at 264 (2006) "The factors relevant to 

he remedy at issue require the Court to deny McGriffs motion to strike the death- 

)enalty notice and to order a severance and continuance." Id at 266. 

A h l l  blown mitigation investigation in this matter requires an investigation 

n Mexico where RIOS was raised until the age of 12 years. A minimally 

:ompetent mitigation investigation will require identifying, locating and 

nterviewing family, friends, teachers, medical personal and other significant 

)ersons in RIOS life. Some or all may not speak english. Secondly and even more 

aborious is .the collection of all institutional records from Mexico that pertain to 

lis and his families mental health and physical health history. After the completion 

)f the same a Social HistoryLife History with all supporting institutional records 

nust be composed in writtenlreport form for review by any expert consulted. It is 

he only way to get an informed and competent opinion from an expert. It is 

neffective assistance of counsel for counsel to fail to investigate, develop and 

)resent all relevant factual information to a defense expert. 

An investigation must be conducted into what counsel is presently aware of 

is well as to uncover other unknown facts that are relevant to a sentence of life 

lver death. Counsel has identified significant areas to investigate, develop, present 

o experts and to provelsecure for admission into evidence at trial (1)Potential 
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brain damage, (2) Custodial Parent father was a drug addict and abused alcohol, 

(3) Desertion by father (4 )  Parental mental illness, (5) Exposure to violence and 

Exposure to intra-family violence (6)  Cultural disruption (7) Drug Addiction (8) 

Exposure to racism. 

11 The factual investigation (witness interviews in Mexico in two separate cities 

Iland locating crew from the oil tanker) must be supplemented by an investigation 

llinto all institutions that treated RIOS and his family for mental health, physical 

Ilhealth and substimce abuse as well as employment histories, employee records, 

llincarceration histories etc. It is only after the completion of the factual 

llinve~ti~ation and document collection that appropriate experts to retain as 

consultants can be effectively considered. Moreover, the defense must compile a 

written narrative of NOS'S life history (as required by case law) to give any and all 

experts consulted in order to secure an informed expert opinion. 

There are a number of potential indicators of potential brain damage in 

Il~ose's background including the possibility of in-utero or early childhood 

llexposure to toxic chemicals followed by years of drug and alcohol abuse. Rios 

Rico may have been exposed to a toxiciv while in utero and for the first six years 

of his life. Jose Rios Rico's father is a Mexican national and was the first officer 

on a oil tanker operated by the Mexican oil company, Pemex. The practice on 

these ships was to permit officers to have their wives and families with them on 

board ship. As a consequence, Jose's mother became pregnant with Rios Rico 

while onboard ship. She remained on board throughout most of her pregnancy. 

There exists the distinct possibility that Rios Rico's mother was exposed to toxic 

llchemicals on a regular basis during her pregnancy, and that he was exposed to 

these chemicals in utero and throughout his early years. Exposure to toxic 

chemicals while in-utero, and during a child's developmental years have been 



associated with organic brain damage. Moreover, Rios Rico was born in a third 

world country under less than ideal conditions. Rios Rico's mother reports that 

she had a lengthy and difficult labor, complicated by his large size at birth. She 

reports the need for a surgical intervention to facilitate his birth. Birth difficulties 

have been associated with brain damage to the child. After his birth, Rios Rico 

spent much of his first six years on board various Pemex vessels. He had the run of 

the ship, and was able to go almost anywhere on the ships. The vessels were his 

toxic playground the first six years of his life. 

Rois Rico's father was an alcoholic whose drinking led him to lose his 

marriage and his career. Rois Rico's father was also a heroin addict. Rois Rico's 

mother reports that his father was terminated as a ship's captain following the crash 

of a boat he was captaining. His father was reportedly drunk at the time. She also 

reports him to have been drunk to the point of passing out on numerous occasions. 

When Rois Rico was 15 years old, he visited his father in Tijunana and observed 

his father use heroin, as well as other illegal drugs. A family history of drug and 

alcohol addiction, particularly on the father's side, is a major risk factor for the 

development of the offspring's propensity and likelihood for alcohol and drug 

addiction. Jose's father deserted his family after Jose was six, and Jose saw him 

only sporadically in the years that followed. Jose saw his father briefly when he 

was around 11 years old, and then he did not see him again until he was around 14 

or 15 years old. At 14 or 15 years old, Jose left the United States and went to live 

with his father in Tiajuana, Mexico for approximately nine months. During this 

period Rois Rico's did not attend school. Rather, he assisted his father with odd 

jobs and witnessed his father's use and abuse of herion and other illegal drugs. This 

period was a turning point for Rois Rico's. Following his return to the United 

States (to live with his mother) he turned to drugs, drug abuse and drug dealing. 



Perhaps the most significant mitigating factor in Rois Rico's life will be 

his obsessive and complete addiction to alcohol, cocaine and finally, and most 

destructively to methamphetamine. Rois Rico began drinking at the age of 12. 

From the age of 17 until he was 24, Jose used cocaine and alcohol whenever he 

could get it, which, as he was dealing drugs, was virtually on a daily basis. His use 

of cocaine was cut back in September 2001 when he began using 

methamphetamine. Rois Rico's was dealing the drug for a long time before 

trying it himself, however, once he tried it, the drug consumed his life. Rois Rico 

used this toxic brain altering drug every day from September 2001 until his arrest 

in 2003. He used the drug daily except for brief periods where he would pass out 

and sleep for days at a time. He would then wake up, and reuse the drug. 

Methamphetamine is a hallucinogen and it's chronic use leads to sleep depravation, 

paranoid psychosis and delusion. There are a number of indications that Rois 

Rico's father suffers from mental illness. There are reports that he underwent a 

mental breakdown following his divorce. There are reports that he attempted 

suicide, that he has been unable to work for many years due to emotional 

difficulties and had other life issues that suggest a strong likelihood of mental 

illness. A family history of mental illness is a risk factor for the child's mental 

health. The marriage between Jose's parents became increasingly strained, and 

eventually led to the end of the marriage. Before that happened, Jose was witness 

to violent altercations where his father attacked his mother, often after drinking. 

On at least one of these occasions, Jose attempted to intervene to protect his 

mother, even though he was only five or six years old. There are indications that 

the transfonnation fiom Mexican life to the United States was a difficult one for 

Rios Rico, and created significant problems for him in his adolescent 

development. Rios Rico's adolescence development and education were 



iisrupted, damaged and deficient because of racism during his life in Mesa, 

4rizona as a young Mexican-American. There were outbreaks of anti-Mexican 

iiolence in Jose's high school which resulted in a race riot at the school where 

Mexican-American and Mormon students fought pitched battles. 

The world of Rios Rico's peers was heavily impacted by violence while he 

was still an adolescent. Two of his closest friends were convicted of murder in two 

;eparate incidents, one involving a drive-by shooting, the other involving the 

;hooting of a pregnant girlfriend. Another of Rios Rico's fiiends was murdered 

while he was in high school. All of the aforementioned facts have to be confirmed, 

:orroborated and secured for admission at trial to prove at a capital sentencing 

~oceeding. 

The facts here are similar to those in recent cases where the 9th Circuit 

aemanded for an evidentiary hearing on the question of ineffective assistance of 

:ounsel at the penalty phase. In Caro v. Calderon, 165 F. 3d 1223 (9th Cir. 1999), 

he 9m Circuit stated that "[iJt is imperative that aN relevant mitigating 

hformation be unearthed for consideration at the capital sentencing phase. " Id. at 

1227. In Caro, defense counsel knew that the defendant had been abused as a child 

md exposed to neurotoxic chemicals thoughout his life. However, the lawyer did 

lot seek out neurochemical experts or even provide the examining doctors with the 

'nformation he had about the defendant's background. Upon learning the full 

:xtent of Caro's background, one examining doctor declared that had he known it 

:arlier, he would have testified that the defendant had diminished mental capacity. 

Yee id. at 1226. Although the lawyer's failure to develop and relay medical 

:vidence did not constitute ineffective assistance at the guilt phase, the gh Circuit 

:oncluded that sentencing - where mitigation evidence may well be the key to 

zvoiding the death 



malty - is dzferent. See id. at 1227. The 9" Circuit explained that: 

[clounsel have an obligation to conduct an investigation 
which will allow a determination of what sort of experts 
to consult. Once that determination has been made, 
counsel must present those experts with information 
relevant to the conclusion of the expert. . . . A lawyer 
who knows of but does not inform his expert witnesses 
about . . . essential pieces of information going to the 
heart of the case for mitigation does not function as 
'counsel' under the Sixth Amendment. Id. at 1226, 1228. 

RIOS's situation also bears some similarity to two cases where the 9" 

zircuit affirmed findings of ineffective counsel at the penalty phase. At the 

)entencing hearing in Claboume v. Lewis, 64 F. 3d 13 73 (9th Cir. 1995), 

:labourne's lawyer relied on the trial testimony of one psychologist, and 

nadequately cross-examined the State's psychologists. See id. at 1384. However, 

le had barely prepared his own psychologist for his trial testimony, and had 

rovided him with scant information about the defendant and his background. See 

d. Nor had the lawyer provided the State's psychologists with statements and 

ecords that would have helped them profile the defendant's mental health 

~ccurately. See id. at 1385. The point being that NOS counsel is obligated to 

)rovide complete and accurate information to experts. That can only be done after 

he investigation in Mexico and collection of institutional records in Mexico are 

:omplete and the same is put in narrative form. In Hendricks v. Calderon, 70 F.3d 

'032 (9th Cir. 1995), the 9" Circuit concluded that the defense lawyer had 

easonably relied on psychologists' findings in not pursuing a mental defense at 

rial. See id. at 1037-39. Even though the psychologists lacked important 

nformation about Hendricks's drug problems and hard childhood, the gth Circuit 

leld that counsel's failure to investigate and relay this information was not 



deficient because the psychologists had not asked for it. See id. at 1038. At the 

uenalty phase, however, this same lack of diligence did constitute ineffective 

assistance. 

Recognizing that "[e]vidence of mental problems may be oflered to show 

itigating factors in the penalty phase, even though it is insuficient to establish a 

defense . . . in the guilt phase," the 9' Circuit said that "where counsel is on 

lotice that his client may be mentally impaired, counsel's failure to investigate his 

klient's mental condition as a mitigating factor in a penalty phase hearing, without 

r supporting strategic reason, constitutes deJicient performance. " Id. at 1043. 

To descend to the level of ineffective assistance of counsel, a lawyer's 

lerforrnance must be poor indeed. Yet, Caro, Hendricks and Clabourne establish 

Pat, at the penalty phase of a capital case, a failure to investigate or to adequately 

Irepare expert witnesses may sink to that level. 

Once RIOS's mitigation investigation and collection of records is complete 

ounsel will be in a position to consult with appropriate experts and solicit their 

lpinion and not until such time. It appears the following experts will need to be 

;onsulted (1) Neuro-psychologist or Neuro-psychiatrist;(2) Toxicologist or 

lccupational Medical Expert (3) Mental Health Expert with specialty in Childhood 

xposure to Intra-family ViolenceRarental Substance Abuse and Parental 

bandonrnent (4) Substance Abuse Expert (5) Mexican Cultural Expert. Secondly, 

1 is anticipated that one or more of the experts will request testing such as MRI, 

p i n  scan etc. 

)I The Due Process Clause requires the appointment of competent counsel 

apable of giving effective aid because a defendant facing capital punishment 

requires the guiding hand of counsel at every step in the proceeding against him." 

'owell v. Alabama, 287 US.  45, 69-71 (1932). In Strickland v. Washington, 466 



5. 668 (1982), the Supreme Court said that counsel in such cases must act with 

:easonableness under prevailing professional norms" as "guided" by American Bar 

.ssociation standards and the like. This standard includes counsel's duty to 

lvestigate fully and present mitigating evidence at the penalty phase of the case. 

In Wiggins v. Smith, 539 US.  510 (2003), a recent case on ineffective 

jsistance of counsel, the Court held that counsel's investigation and presentation 

fell short of the standards for capital defense work articulated by the American Bar 

.ssociation (ABA) - standards to which we have long referred as 'guides to 

etermining what is reasonable."' Id. at 524. In its discussion of the 1989 ABA 

luidelines for counsel in capital cases, the Court held that the Guidelines set .the 

?plicable standards of performance for counsel. The Court stated: 

39 US .  at 524. The Court also adopted ABA Guideline 11.8.6, stating that: 

that amon the topics counsel should consider presenting are medical 
history,.e d ucational histo , employment and training history, family 
and social histo , prior a ult and uvenilecorrectional experience, and r 7 
religious and cu tural influences. { emphasis in original). 

i. 

The Court described the mitigating evidence that counsel in Wiggins failed to 

iscover and present as "powerful." Wiggins experienced severe privation and 

buse in the first six years of his life while in the custody of his alcoholic absentee 

lother, he suffered physical torment, sexual molestation, and repeated rape during 

is subsequent years in foster care. 539 US .  at 535. The Court found "that had the 

iry been confronted with this considerable mitigating evidence, there is a 

DAGOOC 



:asonable probability that it would have returned with a different sentence." Id. at 

36. See also Penry v. Lynaugh, 492 US. 302,319 (1 989) ("Evidence about the 

efendant's background and character is relevant because of the belief, long held by 

iis society, that defendants who commit criminal acts that are attributable to a 

isadvantaged background . . . may be less culpable than defendants who have no 

~ c h  excuse"). The mitigating evidence in the defendant's case is potentially no 

:ss powerful. Reviewing the Court's history of defining what the "effective 

ssistance of counsel" means, the Sixth Circuit rightly concluded that "the Wiggins 

ase now stands for the proposition that the ABA Standards for counsel in death 

enalty cases provide the guiding rules and standards to be used in defining the 

~revailing professional norms' in ineffective assistance cases." Hamblin v. 

fitchell, 354 F.3d 482, 486 ( f l h  Cir. 2003). 

The 1989 ABA Guidelines were revised in 2003. The ABA Guidelines for 

le Appointment and Performance of Defense Counsel in Death Penalty Cases, 

.evised Edition, February 2003, are available at www.abanet.org/deathpenalty. 

lounsel's obligation to perform a full and complete investigation and to present 

litigating evidence is defined by these standards. 

Revised ABA Guideline 10.7 provides: 

A. Counsel at every stage have an obli ation to conduct thorou h and 
Independent investigations relating to t If e issues of both guilt an 8 penalty. 

I. The investigation regarding uilt should be conducted regardless of 
any admission or statement by t &, e client concerning the facts of the 
alleged crime, or overwhelming evidence or guilt, or any statement by 
the client that evidence bearing upon gu~lt is not to be collected or 
presented. 

2. The investigation regarding enal-ty should be conducted & regardless of any statement by e client that evidence bearing 
upon penalty is not to be collected or presented. 

,s described in the Commentary to Guideline 10.7, elements of an appropriate 
ivestigation 

DAGOOU 



Counsel need to explore poverty, familial instability, neighborhood 
environment, experience or racism or other social or ethnic bias, 
cultural or religious influences, failure of government or social 
intervention. 

If the client is a recent immigrant, counsel must also lepn about the 
client's culture, about the circumstances .of his u brin ing in his 

community faces in this country. 
7- country of origin, and about the difficulties the c ients s immigrant 

pee Commentary to Guideline 10.7. Judged by these standards, the investigation of 

evidence underway in the defendant's case has barely scratched the 

kurface. Knowledge of his history is rudimentary and is acquired from "a very 

barrow set of sources."' 

I As recently as last term, the Supreme Court reiterated that "[v]irtually no 

imits are placed on the relevant mitigating evidence a capital defendant may I1 
[ntroduce concerning his own circumstances. Tennard v. Dretke, - US. -, 124 

i 1. Ct. 2562, 2370 (2004). Inadequate time for case preparation limits the relevant 

p a t i n g  evidence a defendant may introduce and can jeopardize an accused's 

' ight to effective assistance of counsel. As noted by the Tenth Circuit in United K 
I v. King, 664 F. 2d 11 71, 11 73 (1 Uh Cir. 1981), "[a]lthough frequently the 

I esult of a slothhl lawyer, inadequate preparation can also be caused by t 
Inreasonable time constraints imposed by a trial court." Whether court induced 

ack of preparation deprives a defendant of Sixth Amendment rights "turns on the I 
I ircumstances underlying his particular case." Id. Factors for determining whether 

4 Wiggins, 539 U.S. at 524. Counsel in Wiggins did not expand their investigation 
beyond the written Presentence Report which included a written account of Wiggins' personal 
history noting his "misery as a youth," and quoting his description of his own background as 
"disgusting," and available Department of Social Services records. In this case, counsels' 
knowledge of the defendant's history is still limited to information acquired fiom the defendant. 



ne given preparation time was sufficient were set out by the court in King. Those 

sctors include: 

(1) the time afforded for investigation and pre aration. (2) the 
ex erience of counsel; (3) the gravity of the ciarpe; (4) the complexity 
o P possible defenses; and (5) the accessibility of witnesses to counsel. 

.64 F. 2d at 11 73. 

While the prompt disposition of criminal cases is to be commended and 

ncouraged, the Court in King cautioned that a defendant charged with a serious 

rime, must not be "stripped of his right to have sufficient time to advise with 

;ounsel and prepare his defense." Id. This guiding principle was implicitly 

tecognized by the Supreme Court's in Wiggins by virtue of its acceptance of the 

BA Guidelines as the "prevailing professional norms" in capital cases." Other 

have also recognized that the denial of a motion for continuance raises 

onstitutional concerns "if there is an unreasoning and arbitrary insistence upon 

xpeditiousness in the face of a justifiable request for delay." United States v. Gallo, 

63 F.2d 1504, 1523 (6th Cir. 1985), cert. denied, 474 US.  1068 (1 986); United 

tates v. Mitchell, 744 F.2d 701, 704 (Yh Cir. 1984). See also United States v. 

rderame, 51 F. 3d 249 (I lth Cir. 1995). The Supreme Court opined in Ungar v. 

racfite, 3 78 US.  5 75 (1 964), that "a myopic insistence upon expeditiousness in the 

ace of justifiable request for delay can render the right to defense with counsel an I mpty formality . . ." Id. at 849-50. 

11 Essentially, there are four stages of investigation in preparing for RIOS's 

apital penalty phase. (I) Locating and interviewing mitigation (foreign) witnesses 

d securing their attendance for trial, (2) collecting all institutional records of 

OS and his family, (3) compiling the same into a narrative report with supporting 

ocumentation, (4) submitting RIOS's life history for review by experts for their F 
bpinion, (5) conducting testing recommended by experts and evaluating their 



I indingslopinion. RIOS's request for additional time is consistent with the I 
2 heightened concern for fairness and accuracy that has characterized the Supreme I 
3 ourt's review of the process requisite to the taking of a human life. Twelve months H: I 
4 o prepare for a capital sentencing in this matter is reasonable and necessary. I 
6 espectfully submitted this 4h day of September 2006 s/'Thomas A. Gorman 

Thomas A. Gorrnan 
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UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

United States of America 

Plaintiff, 
v. 

Jose Rios Rico, 

Defendant. 

UNITED STATES' RESPONSE TO 
DEPENDANT RIOS RICO'S 

MOTION TO STRIKE DEATH 
NOTICE AL TERNATZVELY 

MOTION TO CONTINUE TRIAL 
DATE 

The United States of America, by and through undersigned counsel, responds to defendant 

JOSE RIOS RICO's Motion to Strike Death Notice AlternativeZy Motion to Continue Trial Date, 

and respectfully requests this Court deny defendant's Motion to Strike DeathNotice and Motion 

to Continue Trial date for 12 months. However, the United States of America, by and through 

undersigned counsel does not object to a trial continuance to early February of 2007, a date 

approximately 6 months from the filing of the government's Notice of Intent to Seek Death 

against defendant Rios Rico, on August 16,2006. This response and its request is supported by 

the attached Memorandum of Points and Authorities. 

Respectfully submitted this 14~'' day of September, 2006. 

PAUL K. CHARLTON 
United States Attorney 
District of Arizona 

sl Kurt M. Altman 
KURT M. ALTMAN 
Assistant United States Attorney 



MEMORANDUM OF POINTS AND AUTHORITIES 

I. PACTS 

On September 15,2005, the United States obtained a First Superceding Indictment charging 

defendant JOSE RIOS RICO with Count 9, Possession or Use of a Firearm During and In 

Relation to a Drug Trafficking Offense Resulting in Death. This charge by statute carries a 

potential sentence of death if convicted. The First Superceding Indictment, for the first time, 

contained a charge against defendant that carried a potential death sentence. A Second 

Superceding Indictment was obtained by the United States on January 3,2006. The additions 

in the Second Superceding Indictment included Count 1 1, also a death eligible offense by 

statute, and Notice of Special Findings. 

On January 12,2006, a status conference was held with all remaining defendants, including 

RIOS RICO. The status conference was called for by this Court in light of a motion to continue 

the trial date filed by a defendant. At that status conference a number of issues were covered, 

1 a few of which are pertinent to this motion. 

First, at the Court's request, the United States informed the Court on the status of the 

Department of Justice's Death Penalty Protocol. The government indicated that all of the 

I relevant work product material from the District of Arizona had been forwarded to the capital 

case review committee in Washington, D.C. The material was associated only with defendants 

RIOS RICO, Spor and Creeger, since they were the only defendants who faced a potential death 

sentence. After review in Washington D.C., the capital case review committee extended an 

invitation to counsel for RIOS RICO to travel to Washington to meet with the committee and 

present any material counsel believed relevant to the final death notice decision. This Court was 

informed that the meeting between RIOS RICO's counsel and the committee was scheduled for 

February 27,2006. Contrary to defendant's motion, this date was reached in consultation with 

defense counsel Antonio Bustarnonte. A final decision on whether to seek death against the 



three eligible defendants would be rendered by the Department of Justice within approximately 

60 days of the scheduled meeting. 

A representative of the Federal Public Defender's Office was also present at the status 

conference and informed the Court that they had been notified by the United States Attorney's 

Ofice in late December, 2005, of the potential death penalties in this case. As such, they had 

began the search for second counsel as to Spor and Creeger but had not done so as to NOS 

NCO since he had retained counsel privately. NOS NCO's counsel told the Court that he 

wanted second counsel and that his client could not pay for such counsel privately. An exparte 

hearing on that issue was held after the status conference, the results of which the government 

presumes was the appointment of Thomas A. Gorman as second counsel. 

As a result of the information gathered, this Court set a "death notice" deadline of May 5, 

2006, for the government to notice whether or not death against any eligible defendant would 

be sought. On April 25,2006, the government filed a Motion to Extend Time to File Notice of 

Intent to Seek Death Penalty, to May 31, 2006, which was granted by this Court. The 

government again filed a Motion to Extend Time to File Notice of Intent to Seek Death Penalty 

on May 3 1, 2006, requesting an additional month to June 30, 2006. This Court granted the 

motion. The deadline in which to file any death notice by the government was again extended 

by this Court on defendant's motion. The court set a death filing deadline of August 20,2006, 

a trial date of November 28,2006, and a motions deadline for September 22,2006. The United 

States filed a Notice of Intent to Seek the Death Penalty against defendant on August 16,2006, 

complying with the deadlines set by the court. 

11. LEGAL ANALYSIS 

1. THE DECISION WHETHER TO SEEK THE DEATH PENALTY IS WITHIN THE 
SOLE ,DISCRETION OF THE PROSECUTOR AND IN NO WAY IMPLICATES 
THE 6"' AMENDMENT: 

Defendant asserts that the government's Notice of Intent to Seek Death Penalty should 

be stricken because the authorization to seek death from the Attorney General of the United 



States violated "defendant's Fifth Amendment right to procedural and substantive due process 

of law, equal protection of the. law, as well as his Sixth Amendment right to Counsel." 

Defendant's assertions are without merit. 

Defendant argues that he "must be given reasonable opportunity" to present facts and 

mitigation to the United States Attorney prior to any decision to seek death by the government. 

Defendant relies on an District Court opinion in United States v. Pena-Gonzalez, 62 F.Supp. 2d 

358 (D.P.R. 1999). Defendant's reliance is misplaced. The decision of whether to seek the 

death penalty in a particular case is "essentially a prosecutor's charging decision." Unitedstates 

v. McVeigh, 944 F.Supp. 1478, 1484 (D.Colo. 1996). The charging decision made by the 

prosecution creates no constitutional right in a defendant. "The constitutional protections of the 

life and liberty of a defendant are provided by a sentencing hearing following trial of the charges 

in the indictment." Id. No matter how it is presented by the defense, a decision to seek death 

in a federal case is a charging decision that creates no rights in a defendant. 

In United States v. Boyd, 93 1 F.Supp 968 (D.R.I. 1996), the defendant, facing the federal 

death penalty argued that without certain disclosure of aggravating andlor mitigating information 

relied on by the Department of Justice in deciding to file the notice of intent to seek the death 

penalty, he was being denied effective assistance of counsel by placing him in a "ring with an 

invisible opponent." I d ,  at 969. Boyd claimed that the decision whether or not to seek the death 

penalty by the Department of Justice was a critical stage of the proceedings and that depriving 

him of the information requested effectively deprived him of his Sixth Amendment right to 

counsel. Id., at 970. The Court strenuously disagreed with defendant's proposition. "This court 

finds that the invitation extended Boyd to present mitigating information does not constitute a 

critical stage of the proceeding." Id., at 973. The District Court relied on the long list of 

reported 6th Amendment cases including Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 

2052,80 L.Ed.2d 674 (1984), and its progeny. Critical stages occur "at or after the initiation of 

adversary criminal proceedings-whether by way of formal charge, preliminary hearing, 

indictment, information or arraignment." Kirby v. Illinois, 406 U.S. 682, 689, 92 S.Ct. 1877, 

1882,32 L.Ed.2d 41 1, (1972). 



Presenting potentially mitigating information to the Department of Justice and United States 

Attorney for the District of Arizona, simply is not an adversarial proceeding as defined by law. 

Counsel for defendant does not have to defend, rebut, or discredit evidence presented to a fact 

finder, like a jury, for final determination. The invitation is nothing but a courtesy, formalized 

by internal policy, offered prior to a final charging decision by the United States Attorney 

General. This internal policy, or Protocol, in no way "creates any individual right or entitlement 

subject to the due process protections applicable to an adjudicative or quasi-adjudicative 

governmental action." McVeigh, 944 F.Supp., at 1483. As such, defendant's reliance on the 6" 

Amendment as a basis to object to the process and time line is misplaced. 

2. THE DEPARTMENT OF JUSTICE DEATH PENALTY PROTOCOL CREATES NO 
INDIVIDUAL LIBERTY INTEREST OF ENTITLEMENT: 

To begin, defendant's premise that the United States Attorney for the District of Arizona and 

the Department of Justice death penalty protocol creates some type of substantive right to be 

exercised by defendant is false. The United States Attorneys' ~ a n u a l  (hereinafter USAM) 

"provides the defendant with an opportunity to appear before the Committee and present reasons 

why the government should not seek the death penalty. See USAM 5 9- 10.050. " United States 

v. Fernandez, 231 F.3d 1240, 1245 (9" Cir. 2000). "To begin, it is clear that the USAM does 

not create any substantive or procedural rights, including discovery rights." Id., at 1246. The 

USAM itself, clearly indicates its intention not to create any individual right. "The Manual 

provides only internal Department of Justice Guidance. It is not intended to, does not, and may 

not be relied upon to create any rights, substantive or procedural, enforceable at law by any party 

in any matter civil or criminal. US AM 5 1 - 1.100. "In addition, several courts, have consistently 

held that these guidelines do not create any rights in criminal defendants." Fernandez, 23 1 F.3d 

at 1246, citing, United States v. Montoya, 45 F.3d 126, 1289 (9" Cir. 1995); United States v. 

Piewinanzi, 23 F.3d670,682 (2d Cir. 1994); Unitedstates v. Lorenzo, 995 F.2d 1448,1453 (9" 

Cir. 1993); United States v. Busher, 817 F.2d 1409, 141 1 (9" Cir. 1987). 



Defendant argues that Fernandez is distinguishable from the case at bar because in that case 

the defendant was seeking discovery of the government's internal memorandum regarding the 

decision whether to seek the death penalty, In this case, defendant is not seeking disclosure, but 

moving to strike the notice to seek death because it violates defendant's "rights." The distinction 

drawn by defendant does not affect the analysis. Defendant's argument relies on his assertion 

of a constitutional liberty interest created by the Protocol. There is no such interest. 

The Protocol was again scrutinized in 2002. In United States v. Lee, 274 F.3d 485 (8" Cir. 

2002), defendant, along with his co-defendant, was convicted of a federal capital murder charge. 

Id., at 488. Lee was eventually sentenced to death by a jury. Id A jury found that life without 

parole was the appropriate sentence for Lee's co-defendant, prior to Lee's sentencing hearing. 

Id. The United States Attorney, Paula Casey, informed the Court that it was her intention to 

withdraw the intention to seek death against Lee, but was unsure if she needed Department of 

Justice approval. Id., at 488-489. The Protocol requires United States Attorney General 

approval to withdraw a notice to seek the death penalty. USAM 8 9-10.090. During a Court 

granted recess, United States Attorney Casey called the Department of Justice seeking 

permission to withdraw the notice of intention to seek the death penalty. Lee, 274 F.3d, at 489. 

She was told that Attorney General Janet Reno was unavailable for consultation. Deputy 

Attorney General Eric Holder convened the committee and it was decided that Casey could not 

withdraw the death notice. Id Casey informed the Court and Lee's sentencing hearing began 

the next day. Id. 

The District Court granted Lee's motion for a new sentencing trial. "The predicate for this 

order was the court's conclusion that the government had breached the protocol when Deputy 

Attorney General Holder acted in the Attorney General's absence and decided not to withdraw 

Lee's death notice and that Lee had a right to enforce compliance with the protocol under the 

Accardi doctrine." Id, at 492. The 8" Circuit Court of Appeals, using the same analysis used 

by other Circuits addressing the Protocol, disagreed. I d ,  at 493. "We agree with those courts 

which have concluded that the death penalty protocol in unenforceable by individuals." Id 

"Since the death penalty protocol does not create individual rights that Lee can enforce, any 



violation of it was not a basis on which the district court could issue its conditional order for a 

new penalty hearing." Id 

Clearly, the Protocol creates no substantive or procedural rights as argued by defendant. 

Even when the Protocol is not followed to the letter, as in the Lee case, a defendant has no legal 

recourse. A decision whether to seek the death penalty is soundly within the discretion of the 

prosecution. The manner or time line of that deliberation, information and mitigation relied on 

by the prosecution, and process used by the government in deciding to seek a death sentence, 

cannot be challenged by defendants. Therefore, defendant's request to strike the Notice of Intent 

to Seek the Death Penalty against him because it somehow violates rights which he does not 

possess, should be denied. 

3. THE UNITED STATES DOES NOT OBJECT TO A CONTINUANCE OF THE 
TRIAL DATE TO EARLY FEBRUARY, 2007: 

Defendant requests this Court continue the trial date in the matter for 12 months. ' I  At this 

point a 12 month continuance is not necessary and the United States would object. There is no 

objection however, to a continuance to February of 2007. A February, 2007 trial date is 

approximately 6 months after the actual August 16,2006, filing of the Notice of Intent to Seek 

Death Penalty and 16 months after defendant was charged by the First Superceding Indictment 

with Count 9, a charge that carries a potential sentence of death. After the First Superceding 

Indictment of September 15,2005, it was clear through court filings and defendant's arraignment 

that he was death eligible. Defendant's assertion that he was not death eligible prior to the 

Second Superceding Indictment of January 3,2006, is without merit. The maximum sentence 

provided for by statute for violation Title 18 U.S.C. $3 924(c), and 924(j) (I), 1 1 1 1. and (2), is 

death. Nothing in the Second Superceding Indictment authorized a sentence exceeding the 

Defendant also requests a severance from all other defendants with his request for 
continuance. Defendant cites no authority for the severance and does not argue it be ond its 
mere mention. This response will not address severance of defendants. If presented wit l a legal 
basis to re uest severance the United States will evaluate the alleged basis and respond 
appropriate P y. 



maximum already determined by Congress. Defendant takes extreme liberties with the facts and 

holdings of Jones v. United States, 526 U.S. 227,243 n.6, 119 S.Ct. 1215, 143 L.Ed. 2d 31 1 

(1999); Almendarez-Torrez v. UnitedStates, 523 U.S. 224,228, 118 S.Ct. 1219, 140 L.Ed. 2d 

350 (1998); and United States v. ~rom'ise,, 255 F.3d 150, 152 (4" Cir. 2001), when he argues 

that the First Superceding Indictment was legally insufficient to support a sentence of death. The 

United States could have filed a Notice of Intent to Seek Death on September 16, 2005, and 

defendant, if convicted, would have been facing a sentencing trial wherein a jury could have 

sentenced him to death. This discussion is merely academic however, when addressing the 

defendant's proffered justification to strike the United States' Notice. 

Defendant NOS RICO was not appointed counsel because he had retained an attorney 

privately. It was not until January 12, 2006, after the Second Superceding Indictment, that 

retained counsel requested a second counsel for assistance. 

The statute authorizing the death penalty, 18 U.S.C. 3593(a) (I), requires a notice of intent 

to seek a death sentence to be filed "a reasonable time before trial. . ." 18 U.S.C. $3593(a)(1). 

Few courts have decided the timeliness issue relating to the death notice requirement of 18 

U.S.C. $ 3593(a)(1). However, the 4' Circuit has discussed this issue in UnitedStates v. Ferebe, 

332 F.3d 722 (4' Cir. 2003). The 4~ Circuit in Ferebe established an analytic framework for 

evaluating reasonableness after a defendant challenged the district court's denial of the 

defendant's Motion to Strike the death notice arguing it was not filed a reasonable time before 

trial. Id. at 722. The 4' Circuit in Ferebe held that 18 U.S.C. $3593 is a "prophylactic statute, 

one of the chief aims of which is to protect the accused from having to endure a trial for his life 

for which he was not on reasonable notice" and "require[s] an inquiry into the objective 

reasonableness of the time between issuance of a Death Notice and the trial itself." Id. at 727. 

The court stated that the factors to be considered were: 

among other factors that may ap ear relevant, (1) the nature of the char es presented 
in the indictment; (2) the nature o F the aggravating factors provided in the % eathNotice; 
(3) the period of tim,e remaining before trial, measured at the instant the Death Notice 
was filed and irrespective of the filin 's effects; and in addition (4) the status of f discovery in the proceeding. It shoul be determined on the basis of these factors 
whether sufficient time exists following notice and before trial for a defendant to 
prepare his death defense. Id. at 737. 



The Ferebe Court did not use prejudice to the defendant as a factor. Id. at 732. Other courts 

have used the Ferebe factors which are a "non-exhaustive list of factors" for courts to consider, 

(United States v. Breeden, supra, 366 F.3d at 374), but also used potential prejudice as part of 

the analysis. See United States v. Wilk, 366 F.Supp 1178 (S.D. Florida, 2005) (finding that a 

prejudice analysis is necessary since it is unclear whether the 1 1"' Circuit would adopt a standard 

that does not take prejudice into account.) 

Applying the Ferebe factors to the present case, if this court were to reset the trial for 

February, 2007, it is clear that the August 16,2006, DeathNotice will have provided the defense 

"reasonable time" to prepare a death defense. The charges in the indictment that expose 

defendant to a potential death sentence are not complex. In fact, the defense has had the time 

since the First Superceding Indictment of September 15, 2006, to start to prepare a death 

defense. Conservatively, defendant has known since January 12, 2006, the day of the status 

hearing, that he should begin to prepare a death defense. A February, 2007 trial date is at least 

14 months of preparation for a defense to a death case. 

Defendant's motion also makes clear that the mitigation, investigation and death defense 

has progressed extensively. Defendant devotes almost 5 pages of his motion to his background 

and life circumstances clearly showing that the mitigation and investigation defendant desires 

is quite far along and complete. At this stage a 12 month continuance for this date is 

unnecessary. Moving the current trial date from November 28,2006, to February, 2007, gives 

defendant ample time to continue the preparation of his defense. At this time defendant has 

presented nothing that persuades the government that more time is necessary. Certainly 

circumstances may change and the United States' position on an appropriate trial date may 

change as well. However, to date, the United States believes a February, 2007, trial date is 

appropriate. That gives defendant conservatively 14 months to prepare a "death defense," and 

6 months from the filing of the Notice to Seek Death Penalty which is clearly the "reasonable 

time" anticipated by 18 U.S.C. $3593(a)(l). 



11. CONCLUSION 

For the reasons stated herein, the United States respectfully requests that this Court deny I 
defendant NOS RICO's Motion to Strike Death Notice Alternatively Motion to Continue Trial 

Date for 12 months. The United States further requests this court grant defendant's Motion to I 
Continue Trial in part and continue the November 28,2006, trial to a date in February, 2007. I 

I Respectfully submitted this 14h day of September, 2006. I 
PAUL K. CHARLTON 
United States Attorney 
District of Arizona 

S/ Kurt M Altman 
KURT M. ALTMAN 
Assistant United States Attorney 

I I hereby certify that on Se tember 14,2006, 
I electronicall transmitte the attached i B 

1 document to t e Clerk's Ofice using the CM/ECF system for filin and 
transmittal of a Notice o 6 lectronic Filing 
to the following CMIECF registrants: 

S/ Kurt M Altman 
KURT M. ALTMAN 



UNITED STATES ATTORNEYS - APPOINTMENT SUMMARY 

DISTRICT 
- 

NAME I DATE OR OATEI I 

ARIZONA 

ARKANSASIEASTERN 

- 

8/2/02 

1 111 8/02 

CALIFORNIA/NORTHERN 

CAT..GOWSOUTHERN 
-- 

PAUL K. CHARLTON 

H.E. "BUD" CUMMINS, 111 

KEVIN V. RYAN 

CAROL C. LAM 

11/14/01 

- - 
1/9/02 



NEVADA ( DANIEL G. BOGDEN -- . - -  1 

- I MARGARET M. CHIARA 1 1 /02/0 1 

NEW MEXICO - 
- 
- 
- 

DAVID C. IGLESIAS 10/17/01 



..I 

'\ - 
- 

I 
1 I 

I 

4 
I 

I 
d 

- - 
I 

-1 
I 

- 
I 

i - 

4 - 

- - 

- - 
- - 

- - 
, - 

I 

I 

i - 
, - 

I 

I 

-- - 
1 

-4 - 
-- - 

- 

i 7 

- 
I 

- 

-- - 

-- - 

- 

- 

- 

-d - 

- 

- 
- 
- 

- 

-- - 
-3 - 

-- - 
- 

- -- - 

- - 
I 

WASHINGTONIWESTERN I JOHN McKAY, JR. 1 0/30/0 1 - - 



R ALEXANDER ACOSTA - confirmed 
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VACANCIES REFORM ACT APPOINTMENTS - 4 

DISTRICT 

MAINE 

DISTRICT NAME APPT EXP NOMINATION 
DATE DATE DATE/NOMINEE 

Alaska Deborah M. Smith 1/23/06 8/22/06 
lUinois/S Randy G. Massey 3120106 i-wKd06 619-Green 
West Virginia/N Rita Valdrini 411 7/06 iiH3736 619-Po tter 
North CarolinaIE George E.B. Holding 6/30/06 -ff26$87 619-Holding 

CURRENT USA 

PAULA D. SILSBY (ct-apptd) 

ATTORNEY GENERAL APPOINTMENTS - 7 

DISTRICT 
IUinois/C 
FloriddS 
West Virginids 
Minnesota 
Missouri/W 
Puerto Rico 
TennesseeIE 

NAME 
Rodger A. Heaton 
R Alexander Acosta 
Charles T. Miller 
Rachel K. Paulose 
Bradley J. Schlozman 
Rosa Rodriguez-Velez 
James R Dedrick 

APPT DATE 
12/1/05 
2/8/06 
2/24/06 
3/1/06 
3/25/06 
6/9/06 
6/19/06 

COURT APPOINTMENTS - 3 

DISTRICT NAME DATE OF OATH 
Maine Paula D. Silsby 9/3/01 
Colorado William J. Leone 11/25/05 
AlabamdS Deborah J. Rhodes 1/29/06 

RESIGNATIONS FORTHCOMING -6 

DISTRICT NAME 

Arkansas/' - * .- H.E. "Bud" Cummins TBD 



UNITED STATES ATTORNEYS - APPOINTMENT S-Y 

DISTRICT NAME I DATE OF OATFI ( 

ARIZONA 

- 

PAUL K. CHARLTON 
, 

11/14/01 

8/2/02 

1 111 8/02 
- $ CALIFORNWSOUTHERN 

KEVIN V. RYAN 

CAROL C. LAM 



NEVADA DANIEL G. BOGDEN 1 1/02/01 

f NEWMEXICO DAVID C. IGLESIAS 1011 7/01 
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WASHINGTONAVESTERN JOHN McKAY, JR 

- 
"- - 
-- - 
-- - 
-- - 

10/30/0 1 



I ILLINOIS/S I PHILLIP J. GREEN - nominated 6/9/06 1 

I DISTRICTINAM. I BI PKG MAILED PKG RECEIVED1 I 
BI INITIATED -+ 

DISTRICT CURRENT USA 



VACANCIES REFORM ACT APPOINTMENTS - 1 

DISTRICT NAME APPT EXP NOMINATION 
DATE DATE DATE/NOMINEE 

Illinois/S Randy G. Massey 3/20/06 3whY06 619-Green 

ATTORNEY GENERAL APPOINTMENTS - 9 

DISTRICT NAME 
West Virginia/S Charles T. Miller 
Minnesota Rachel K. Paulose 
MissouriIW Bradley J. Schlozman 
Puerto Rico Rosa Rodriguez-Velez 
TennesseeIE James R Dedrick 
Alaska Nelson P. Cohen 
District of Columbia Jeffrey k Taylor 
Nebraska Joe W. Stecher 
TennesseeIM Craig S. Morford 

APPT DATE 
2/24/06 
3/1/06 
3/25/06 
6/9/06 
611 7/06 
8/23/06 
9/28/06 
10/2/06 
1011 0106 

COURT APPOINTMENTS - 1 

DISTRICT NAME DATE OF OATH 
Maine Paula D. Silsby 9/3/01 

RESIGNATIONS FORTHCOMING - 8 

DISTRICT NAME 
Arkansas/E 
- .  . . 

H.E. "Bud" Curnmins TBD 



UNITED STATES ATTORNEYS - APPOINTMENT SUMMARY 

I DISTRICT I NAME I DATE OF OATEI 1 

11114101 

1/9/02 

ARIZONA 

ARKANSASIEASTERN 

PAUL K. CHARLTON 

H.E. "BUD" CUMMINS, 111 - - 
- 

812102 

1111 8/02 

CALIFORNIAfNORTHERN 

CALIFORNIA/SOUTHERN 

KEVIN V. RYAN 

CAROL C. LAM 



I MARGARET M. CHIARA ( 11/02/01 1 

I NEVADA I DANIEL G. BOGDEN 

NEW MEXICO DAVID C. IGLESIAS 10/17/01 



I WASHINGTONIWESTERN 1 JOHN McKAY, J R  



MINNESOTA RACHEL K PAULOSE - confirmed 

DISTRICT/NAME 1 BI PKG MAILED itfNIy.TED/ 1 
- 

I 

I I 

I 

, 

DISTRICT CURRENT USA 

ARKANSASIEASTERN 

L 

H.E. "BUD" CUMMINS (Presidentially- 
apptd) 

- 



VACANCIES REFORM ACT APPOINTMENTS - 2 

DISTRICT NAME APPT EXP NOMINATION 
DATE , 'DATE DATE/NOMINEE 

Illinois/S Randy G. Massey 3/20/06 38f)6fe6 619-Green 
CalifornidC George S. Cardona 11/1 8/06 6/16/07 

ATTORNEY GENERAL APPOINTMENTS - 9 

DISTRICT NAME 
West Virginids Charles T. Miller 
Minnesota . Rachel K. Paulose 
~ i s s o u r i ~ ~  Bradley J. Schlozman 
Puerto Rico Rosa Rodriguez-Velez 
TennesseeiE James R Dedrick 
Alaska Nelson P. Cohen 
District of Columbia Jeffrey A. Taylor 
Nebraska Joe W. Stecher 
TennesseeM . Craig S. Morford 

APPT DATE 
2/24/06 
3/1/06 
3/25/06 
6/9/06 
611 7/06 
8/23/06 
9/28/06 
10/2/06 
10/10/06 

COURT APPOINTMENTS - 1 

DISTRICT NAME DATE OF OATH 
Maine Paula D. Silsby 91310 1 

RESIGNATIONS FORTHCOMING - 5 

DISTRICT NAME 
ArkansasIE H.E. "Bud" Cummins 12/20/06 



CaliforniaJN Kevin V. Ryan TBD 
CalifornidS Carol C. Lam TBD 
Michig an/W Margaret M. Chiara TBD 

Nevada Daniel G. Bogden TBD 
New Mexico David C. Iglesias Late January or February 2006 
Washington/W John McKay, Jr. 1/26/06 
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of 
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U.S. Department of Justice 

Committee on the Judiciary 
United States Senate 

"Is the Department of Justice Politicizing the Hiring and Firing of U.S. Attorneys?" 

February 6,2007 

Chairman Leahy, Senator Specter, and Members of the Committee, thank you for the invitation to 

discuss the importance of the Justice Department's United States Attorneys. As a former United States 

Attorney, I particularly appreciate this opportunity'to address the critical role U.S. Attorneys play in enforcing 

our Nation's laws and carrying out the priorities of the Department of Justice. 

I have often said that being a United States Attorney is one of the greatest jobs you can ever have. It is a 

privilege and a challenge-ne that carries a great responsibility. As former Attorney General Griffin Bell 

said, U.S. Attorneys are "the front-line troops charged with carrying out the Executive's constitutional mandate 

to execute faithfully the laws in every federal judicial district." As the chief federal law-enforcement officers in 

their districts, U.S. Attorneys represent the Attorney General before Americans who may not otherwise have 

contact with the Department of Justice. They lead our efforts to protect America from terrorist attacks and fight 

violent crime, combat illegal drug trafficking, ensure the integrity of government and the marketplace, enforce 

our immigration laws, and prosecute crimes that endanger children and families-including child pornography, 

obscenity, and human trafficking, 
1 



U.S. Attorneys are not only prosecutors; they are government officials charged with managing and 

implementing the policies and priorities of the Executive Branch. United States Attorneys serve at the pleasure 

of the President. Like any other high-ranking officials in the Executive Branch, they may be removed for any 

reason or no reason. The Department of Justice-including the office of United States Attorney-was created 

precisely so that the government's legal business could be effectively managed and carried out through a 

coherent program under the supervision of the Attorney General. And unlike judges, who are supposed to act 

independently of those who nominate them, U.S. Attorneys are accountable to the Attorney General, and 

through him, to the President-the head of the Executive Branch. For these reasons, the Department is 

committed to having the best person possible discharging the responsibilities of that ofice at all times and in 

every district. 

The Attorney General and I are responsible for evaluating the performance of the United States 

Attorneys and ensuring that they are leading their ofices effectively. It should come as no surprise to anyone 

that, in an organization as large as the Justice Department, U.S. Attorneys are removed or asked or encouraged 

to resign from time to time. However, in this Administration U.S. Attorneys are never-repeat, never- 

removed, or asked or encouraged to resign, in an effort to retaliate against them, or interfere with, or 

inappropriately influence a particular investigation, criminal prosecution, or-civil case. Any suggestion to the 
. . . .  

contrary is unfounded, and it irresponsibly undermines the reputation for impartiality the Department has 

earned over many years and on which it depends. 

Turnover in the position of U.S. Attorney is not uncommon. When a presidential election results in a 

change of administration, every U.S. Attorney leaves and the new President nominates a successor for 

2 



confirmation by the Senate. Moreover, U.S. Attorneys do not necessarily stay in place even during an 

administration. For example, approximately half of the U.S. Attorneys appointed at the beginning of the Bush 

Administration had left office by the end of 2006. Given this reality, career investigators and prosecutors 

exercise direct responsibility for nearly all investigations and cases handled by a U.S. Attorney's Office. While 

a new U.S. Attorney may articulate new priorities or emphasize different types of cases, the effect of a U.S. 

Attorney's departure on an existing investigation is, in fact, minimal, and that is as it should be. The career 

civil servants who prosecute federal criminal cases are dedicated professionals, and an effective U.S. Attorney 

relies on the professional judgment of those prosecutors. 

The leadership of an office is more than the direction of individual cases. It involves managing limited 

resources, maintaining high morale in the office, and building relationships with federal, state and local law 

enforcement partners. When a U.S. Attorney submits his or her resignation, the Department must first 

determine who will serve temporarily as interim U.S. Attorney. The Department has an obligation to ensure 

that someone is able to carry out the important function of leading a U.S. Attorney's Office during the period 

when there is not a presidentially-appointed, Senate-confirmed United States Attorney. Often, the Department 

looks to the First Assistant U.S. Attorney or another senior manager in the office to serve as U.S. Attorney on 

an interim basis. When neither the First Assistant nor another senior manager in the office is able or willing to 

serve as interim U.S. Attorney, or when the appointment of either would not be appropriate in the 

circumstances, the Department has looked to other, qualified Department employees. 

At no time, however, has the Administration sought to avoid the Senate confirmation process by 

appointing an interim U.S. Attorney and then refusing to move forward, in consultation with home-State 

Senators, on the selection, nomination, confirmation and appointment of a new U.S. Attorney. The appointment 
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of U.S. Attorneys by and with the advice and consent of the Senate is unquestionably the appointment method 

preferred by both the Senate and the Administration. 

In every single case where a vacancy occurs, the Bush Administration is committed to having a United 

States Attorney who is confirmed by the Senate. And the Administration's actions bear this out. Every time a 

vacancy has arisen, the President has either made a nomination, or the Administration is working-in 
- . - - .  

consultation with home-state Senators-to select candidates for nomination. Let me be perfectly clear-at no 

time has the Administration sought to avoid the Senate confirmation process by appointing an interim United 

States Attomey and then rehsing to move forward, in consultation with home-State Senators, on the selection, 

nomination and confirmation .- of a new United -. States - .  -. Attorney. Not once. 

Since January 20,2001,125 new U.S. Attorneys have been nominated by the President and confirmed 

by the Senate. On March 9,2006, the Congress amended the Attorney General's authority to appoint interim 

U.S. Attorneys, and 13 vacancies have occurred since that date. This amendment has not changed our 

commitment to nominating candidates for Senate confirmation. In fact, the Administration has nominated a 

total of 15 individuals for Senate consideration since the appointment authority was amended, with 12 of those 

nominees having been confirmed to date. Of the 13 vacancies that have occurred since the time that the law 

was amended, the Administration has nominated candidates to fill five of these positions, has interviewed 

- candidates for nomination for seven more positions, and is waiting to receive names to set up interviews for the 

final position-all in consultation with home-state Senators. 

However, while that nomination process continues, the Department must have a leader in place to carry 

out the important work of these offices. To ensure an effective and smooth transition during U.S. Attorney 
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vacancies, the office of the U.S. Attorney must be filled on an interim basis. To do so, the Department relies on 

the Vacancy Reform Act ("VRA"), 5 U.S.C. 5 3345(a)(1), when the First Assistant is selected to lead the office, 

or the Attorney General's appointment authority in 28 U.S.C. $ 546 when another Department employee is 

chosen. Under the VRA, the First Assistant may serve in an acting capacity for only 210 days, unless a 

nomination is made during that period. Under an Attorney General appointment, the interim U.S. Attorney 

serves until a nominee is confirmed the Senate. There is no other statutory authority for filling such a vacancy, - - -.  - - -  - - 

and thus the use of the Attorney General's appointment authority, as amended last year, signals nothing other 

than a decision to have an interim U.S. Attorney who is not the First Assistant. It does not indicate an intention 

to avoid the confirmation process, as some have suggested. 

No change in these statutory appointment authorities is necessary, and thus the Department of Justice 

strongly opposes S. 214, which would radically change the way inwhich U.S. Attorney vacancies are 

temporarily filled, S. 214 would deprive the Attorney General of the authority to appoint his chief law 

enforcement officials in the field when a vacancy occurs, assigning it instead to another branch of government. 

As you know, before last year's amendment of 28 U.S.C. $546, the Attorney General could appoint an 

interim U.S. Attorney for the first 120 days after a vacancy arose; thereafter, the district court was authorized to 

appoint an interim U.S. Attorney. In cases where a Senate-confirmed U.S. Attorney could not be appointed 
. .  . . . 

within 120 days, the limitation on the Attorney General's appointment authority resulted in recurring problems. 

Some district courts recognized the conflicts inherent in the appointment of an interim U.S. Attorney who 

would, then have matters before the court--not to mention the oddity of one branch of government appointing 

officers of another-and simply refused to exercise the appointment authority. In those cases, the Attorney 

General was consequently required to make multiple successive 120-day interim appointments. Other district 
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